SANAC Intersectoral Working Group on Sex Work

Report to SANAC Plenary
23 November 2009

Marlise Richter & Ella Scheepers
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set out in Appendix A and B

During the SANAC Plenaigted 31 July 2009t was deci@d:
1. To admit sex workers as a sector at SANAC

2. To recognise that the criminalisation of sex work makes women and men vulnerable to
violence and HIV infection

3. To delay a plenary decision 8ANAC othe decriminalisation of sex wogending more
sector consultations.

In August 2009, an interstoral Working Group on Sex Work was established to canvass the issue of
decriminalisation of sex work and preparations for the 2010 Soccer World Cup within SANAC.
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and Access to Justice TTT), Anneke Meerkotter (Human Rights Seitaobcheeperdaw and

Access to Justice TTand a representative frorthe sex worker orgnisationSisonkdanonymous

sex worker).

An electronicreference group consisting 8D internationaland South Africathasedresearchers,
health practitioners, lawyers, sex workers aamyocates wassubsequenthbrought togetherno
advise the Working Groupn sex work public healtrandhuman rightan South Africa particularly
in view of the Soccer World Ciip

Sectoral Cosultations

Working Groupnvitationsto present on sex work and the law were senelbSANAGectorson 19
October, anda reminder sent out 012 November (se@ppendixC)

The following sectors respondéd the offer and presentations wer made:

! SeeSex Work 2010 Reference Group, availablgp://groups.google.co.za/group/sework-2010reference
group?hi=en
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1 NGO sector meeting: IMov(Anneke Meerkotter)

1 Religious sector meeting: Nov (Marlise Richter)

f Sport & Entertainment Sector: 18 Nov (Marlise Ricfiter)
1 Oildren@ sector meeting20 Nov(Marlise Richter)

A presentation will be made at the next@Pieeting in Februa010 An example of a preséstion
is included as Appendix

Two sectors (NGO and Sports & Entertainment) took specific Sector resolutions on supporting the
decriminalisation of sex worldt the time of writing this report no input had been received from the
Religious or the Childr&Sctor.

Engagement with the South Afao Law Reform Commission

After the release of its Discussion Paperddalult Prostitutiort in May 2009, the Commission
requested input from the public. The SANAC Wofn&sctor produced a documentmaking public
health argument irsupportof the decriminalisation of sex worRwhile theLaw and Access to
Justice TTilvrote a letter to the Commission supporting submissions that advocate for the
decriminalisation of sex wotk

In September 200¢he Law and Access to Justice TTT wrote to the SdtitaALawReform
Commissionmequesting ttat the law reform processispeedilyconcluded ad that it produces an
intendedtimeline of activitieqsee Appendi¥). In a letter dated17 Septembe(see Appendik),
the Commissionoted that it will have gpreliminaryreport anddraft legislationreadyby March
2010 Afinal report will beproduced ly February 2011 aftethe Commissioas consulted with
relevant roleplayers.

There igherefore not much hope that the law reform process will be conclubetbre the 2010
Soccer World Cup.

2010 World Cup Strategies.

In lieu ofspeedylaw reform, the Working Group identified a need fepecificstrategiesand
preparation plans fothe SocceiVorld Cup and sex work. dbllaboratedwith the Sex Worker
Education & Advocacy Taskfo(&NEAJto submit a proposal to UNFRé funding for a
consultationthat would bringtogether government, civil society, theHA Local Organising

% Anneke Meerkotter attended the Spor& Entertainment 8ctor meeting on 13 September 2009 to do a
presentaton, but was unable to do so because of the programme running overtime.

% This submission was also endorsed®pS ConsortiupAIDS Legal Netwarkentre for Applied Legal
Studies Gender Project, Community Law Centdmiversityof the Western Cape; Lawyers for Human Rights;
OUT LGBT Weleing; SociEconomic Rights Project, Community Law Centréyersity

of the Western Cape; Treatment Action Campaign's Women's Rights Campaign and Tswaranang Legal
Advocacy Centrelt is available atttp://www.womensnet.org.za/campaign/decriminalisgexwork-now

*The submission is availableftp://www.womensnet.org.za/campaign/decrimalisesexwork-now
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Committee and the medjan sex workHIVand soccer Funding was releasedearly November

and theSWEAT & SANANnsultation ordHIV, Sex Work and the 2010 Soccer World Cup: Human
Rights, Public Health, Soccer and beyondlidé held durind26 - 27 November 2009n Cape Town.
AppendixG contains the invitation and provisional agenda.

Recommendations to SANAC Plenary

In view of the specifisexwork provisions in the NSPour efforts to engage SANAC Sectors on the
decriminalisation of sex woknd the mounting evidence on sex work and ,Hi¥¢ recommend that:

*Extracts from sections of tHeIV& AIDS National Strategic Plan for South Africa ZIIANNSP that relate
specifically to sex work
3.3 Populations at higher risk
(a) Sex workers
Sex work is not readily defined but includes a wide range of informal and fawtiaities that relate to the
exchange of sex for material benefit. Key characteristics include frequent and repeated exchange of sex with
multiple sexual partners usually for monetary gain. Sex workers are predominantly female. Sex workers are at
high rek of HIV infection and are vulnerable as a product of higher partner turnover and a limited capacity to
ensure safe sex during each and every sexual encounter. Very little is known about HIV prevalence amongst
sex workers or their clients in South Afribait both groups are linked to sexual networks that overlap with the
broader epidemic.
[...]
Ensuring Equality and Natiscrimination against Marginalised Group$te NSP isommitted to challenging
discrimination against groups of people who are marginaliseduding people with disabilities, orphans,
refugees, asylum seekers, foreign migrants, sex workers;wherhavesexwith-men, intravenous drug
users, and older persons. All these groups have a right to equal access to interventions for HIV prevention,
treatment and support.
The NSP recognises that several higl&k groups, such as sex workers and drug users, face barriers to
accessing HIV prevention and treatment services, because their activity is unlawful. The NSP therefore
recommends:
- The decriminigsation of sex work.
- The finalisation and implementation of the Prevention and Treatment for Substance Abuse Bill, and its
incorporation of HIV harm reduction measures.
[...]
Intervention Packages
Intervention package: definitions
(viii) Prevention package rf@ex workers and their clients, includes:
Dedicated services including promotion of VCT; access to male and female condoms; STI symptom recognition;
information on gender rights.
[...]
Goal 16: Ensure public knowledge and adherence to the legal and policgipngvi
Objective 16.3 Ensure a supportive legal environment for the provision of HIV and AIDS services to
marginalised groups

Intervention
Develop and distribute information materials on rights to HIV prevention, treatment and support that
responds to thespecial needs of:
- Sex workers
- Children and adults with disabilities
- Drug users

[.]




1. Atthe next SANAC Plang25 Nov 2009), SANAC adoatsofficial position osupport of
the decriminalisation of sex worland work towardsapidlaw reform on this issue;

2. At the first Plenary meeting in 2010, SANAC adopts the recommendaltiafted during the
SWEAT & SANAC Consultatim sex work, HIV and the Soccer World Cup;

3. SANAC writes tthe head of the Presidential Emergencynfisi for AIDS in Africa (PAPFAR)
EricGoasby, and requests that theo-calleddAnti-Prostitution Loyalty Oathbe removed
from PEPFARInding restrictions in South Africand more broadly in AfricaThe Oath refers
to a section irthe Global AIDS Act that makiemding canditional onPEPFARecipient
organisationgledging that they wilhot advocate for thdegalisation of sex work This
ideologicalbased requirement &s had farreachingeffectson HIV, sex workdrealth and
public health goals South Africa and the regipandis hampering progress &ffective
engagement withand support ofsex workers

4. SANAC requests a progress report from the Department of Hesitine national sex
worker surveyas promised in th&outh Africar2006;2007 UNGAS8rogresseport;® and

5. SANAC requests the Department of Health to reporpmygress irthe implementation of
sex workspecific programmeas set out in the NSP.

® Sectionsof the GlobalAIDS Act, 22 U.S.C. § 76314ep§ 7631(H¢ KS LI SR3IS NBI dZANBYSy (i &l
. . . maybe used to provide assistance to any groupaganization that does not have a policy explicitly

opposingpré i A (i dzii A 2y | y Bnd én3eBeralifdibsTaFoXROds A .y rAag be used to promote or

advocate the legalization or practice of prostitution®S E G NI} FFA Ol Ay I dé

" SeeCentre for Health and Gender Equity "Implications of US Policy Restrictions for HIV Programes aimed at
Commercial Sex WaglPolicy Brief August 2008 Available:http://genderhealth.org/pubs/APLO.pdind

William Smith "Prostitution Pledge or Zambia's Women and Girls" 11 March 2088able:
http://www.rhrealitycheck.org/blog/2008/03/11/pepfargrostitution-pledgeand-zambiaswomen-and-girls

% Inthe UNGAS®ain report, under the indicators relating to sex waltke government note that there is

ay2 RFGF  H&ISA talLIBINDBayedagd Téle sexFvorkers reportitite use of a condom with
G§KSANI Y2aid NI O Snationalstiniepwilibe commisizdnédiegattmentdf Health [South Africa]
(2008 UNGASS Count®rogress Report: Repubbf South Africa. Pretoria, South Afriepartment of
Health p.18).
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AppendixA

SANAC activities on S& Work

and the National Strategic Plan

Report to SANAC Womends Sector
By Marlise Richter, Paul Booth & Shalom Ncala

5 May 2009

The SANAC Women's Sector Summit resolved to formally take up sex work as an issue at its meeting on
the 29tk30th ofSeptember at Birchwood Hotel (Johannesburg). This was after Natalya Dinat (then
Womenoés Sector Representative) undertook to tabl
sex work to the SANAC Plenary and the Programme Implementation Co(Rihditee

The new Womends Sector brought together a Task T
(Constitution Hill) and November (Braamfontein) the Task Team resolved that sex work would be one of
the Focus Areas of the Sector.

Marlise producedaDiss si on Bri ef for the WSTT entitled 0Se

why the industry should be decriminalised in Solud
bookl et entitl ed 0 HuWhyrsexRorkgshouldbe decrialiseld mSoutEv er y on e
Africad was published with funding from the Al DS

Advocacy Taskforce (SWEAT), SANAC and the Royal Netherlands Embassy. Ten thousand copies of
the booklet were delivered to the offices of SisonkaroMi and another 10 000 to the AIDS Legal

Network in Cape Town from where the booklets would be disseminated. An additional 7000 copies will
be distributed through the AI DS Consortizum. The

! Letter by Marlise Richter to Natalya Dinat and Mark Heywood dated 22 September 2008
2 Available from
http://www.womensnet.org.za/files/conferences/reseaes/decrim%20booklet%20complete web.pdf
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Marlise presged on the need for increased advocacy on decriminalisation of sex work at a meeting of

the SANAC Law and Human Rights sector working group meeting on the 31st of October 2008
(Braamfontein). The Sector decided to take up the issue of decriminalsatiovodf within SANAC

and to put pressure on the South African Law Reform Commission (SALRC) to release the Discussion
Paper on 0 AdiMark HERwoodsarote & letteri oo mebalf of the SANAC Law and Human
Rights Working Group to the MinisterJoktice and Constitutional Development urging him to release

the Discussion Paper (4th of December 2008). In a letter dated 15 January 2009, the Minister replied that
the Discussion Document wil|l be r elinepassediMatki n t h e
Heywood wrote to the Minister on the 15th of April urging the SALRC to finalise the Discussion Paper,
while requesting guidance on how SANAC could engage the SALRC outside the Discussion Paper
processes. At the time of writing this repartieply had been received nor had the Discussion Paper

been published.
Other significant resolutions on sex work by SANAC structures are summarised below

a.) The Programme Implementation Committee

The PIC resolved the following at their meeting obtthEebruary 2009:

Human Rights and Access to Justice TTT

* The Human Rights and Access to Justice TTT is developing a position paper and

pamphlet on the decriminalisation of sex work

* The TTT is considering the National Stigma Framework apdes@ht a report to
the next PIC meeting.

The PIC discussed the issue of decriminalisation of sex work at its meeting on 19th March 2009, and took

the following decisions:

Decriminalisation of sex work

1). L&HR sector was mandated to draft a resportsehailf of SANAC to the SALRC

discussion paper (107: Adult Prostitution) upon its release in the first quarter of 2009

¥See the last page of the report for additional resolutions taken at this meeting.



2). Human Rights sector is to monitor implementation of the provisions of the NSP in
relation to sex workpecific programmes

3). DoH comnitted to implementing the commitment made in the-2008 South African
UNGASS report to conduct a national survey of sex workers.

4) Research sector tasked with designing and implementing specific research into the barriers
that sex workers as a mobiid/ar vulnerable group face to protect themselves against
exploitation, #health and harm.

5). Human Rights and Access to Justice TTT is to develop a discussion document and
programme of action on decriminalisation for SARAGw does SANAC implementth
particular provisions of the NSP in relation to sex workers (e.g. meet with parliamentary
body, draft legislation, lobby). The discussion document and programme are to outline the
view of SANAC towards decriminalisation and the steps that SANAC wdlliaéet
decriminalisation.

6). The individual representing sex workers on the PIC is to participate with the TTT in
developing the programme

7). This draft SANAC strategy on how it will implement the provisions of the NSP relating
to the decriminalisatiaf sex work will then be presented to SANAC for discussion and

adoption.

b.) Human Rights and Access to Justice Technical Task Team

At a meeting of the SANAC Human Rights and Access to Justice Technical Task Team (TTT) on 29th
April 2009 the TTT resolvélde following in relation to the decriminalisation of sex work:

1 That the TTT is not to duplicate the work of the SANAC Women's sector Task
Team on the decriminalisation of sex work and should work with the WSTT in developing
the SANAC discussion documantl programme of action on the decriminalisation of sex

work.

1 The discussion document and programme of action will present:

* the view of SANAC towards the decriminalisation of sex work;
* the steps that SANAC must take to enact decriminalisation;

* how SANAC is to implement the provisions of the NSP that relate to sex

work



1 The TTT resolved to continue to pressure the Minister of Justice and the SALRC to
release discussion paper-10é SALRC's recommendations regarding Adult Prostitution)

bl The TTT agreed that there is no use developing a programme of action for SANAC
until it is clear what recommendations the SALRC have made;

1 It was agreed that the TTT-cloairperson will make a personal call to the acting
chair of the SALRC (Judge Yvonne Mo&gto ask call for the release of the discussion
paper;

1 If that fails, the TTT will call on the Chairperson and Deputy Chairperson of
SANAC to write to Minister and the SALRC instructing its release;

In preparation for the discussion document, the Gfded that:
- Anneke Meerkotter will prepare a summary of the Cape Town Judgement (the SWEAT case)
- The TTT will consider existing legislation in preparation for the TTT meeting in June 2009:

* Trafficking legislation

* Stalking legislation

* Sexual offences Act (section 11 is of relevance)

c.) Law and Human Rights Working Group

The Working Group took the following resolutions at its meeting orsttbe@dtober 2008:

Decriminalization of Sex Work

1 The Law and Human Rights Working Group suppt@criminalization as stipulated by the
NSP. Decriminalization of the industry will imply that many aspects of sex work would be
regulated by existing Labour Law.
9 The Sector needs to support advocacy and educate SANAC on the necessity of
decriminalizatn of sex work.
1 The Sector needs to monitor the implementation of the aspects of the NSP that relate to sex
work (for example special prevention programmes for sex workers, education campaigns etc)
1 The Law and Human Rights Sector needs to drive advopeessiwrize the South African
Law Reform Commi ssion to release its Discussi
1 Mark Heywood and the Sector will write a letter to the Minister of Justice & Constitutional
Development for him to pressurize the South AfricarRedarm Commission to release the
Discussion Paper. The SALRC will be Carbon Copied to other relevant players.
1 The Working Group needs to convene a meeting to decide on a way forward after the Law
Reform Commission releases the Discussion Paper andraspotal to it.
1 The Sector supports the formation and strengthening of sex worker organizations and
particular Sisonld@an organization run by sex workers for sex workers
1 Recommend support for sex workers to eradicate stigma and prejudice (Conduct social
campaigns)
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AppendixB

So, where is SANAC on
the decriminalisation of sex work?

e,
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Human Rights and Access to Justice TTT
20 August 2009

ALP offices
Marlise Richter

31 .1# 711 AT80 3AAQI
marlise.richter@wits.ac.za

Basic Starting Point

- Sex work in South Africa is a human rights and public health issue

- #0OOOAT O1 Uh 371 OOE ! £ZOEAABO 1 ACAT i

work: the sex worker, the client and any third party (pimp/brothel -
owner)
- Criminalisation of sex work
- has a dramatic impact on the risk of contracting HIV for the sex
worker and the client - and therefore society as a whole
- violates the basic human rights of sex workers

Basic Starting Point

- Sex work in South Africa is a human rights and public health issue
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work: the sex worker, the client and any third party (pimp/brothel -
owner)

- Criminalisation of sex work

- has a dramatic impact on the risk of contracting HIV for the sex
worker and the client - and therefore society as a whole

- violates the basic human rights of sex workers
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2011 explicitly WIV & AN 308 5T
. National

National Strategic Plan

rejects discrimination against sex workers,

- acknowledges the increased vulnerability of sex workers
to HIV; and

- recommends the rolling out of customised prevention
packages for sex workers.

Significantly, the NSP recommends that sex
work in South Africa is decriminalised

Yet, little progress has been made on any of
these targets or recommendations.

IV & A0S 308 5TI ..
National This is great on paper, but how far

Strateqic Plan have we come in reality?

ANAC Progress

711 A18680 3AAOT O29iSApA2DEBIthe Sdctbr urid@rtook to
take up the issue of decriminalisation as a Sector issue
30AO0ANOGAT O 711 AT 80 3AAOT O 4A0E 4A
x] OE EO A T1TA 1T £ OEA 3AAOI 080 1 AE
S $AR 411 Bd $EOCADOOOCEI 1T sexw&d wv/imDs, AOA
human rights and why the industry should be decriminalised in South
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SANAC Progress

Human Rights are for Fyaryane:

January 2009 booklet produced
Funded by SWEAT, ALN and
SANAC

27 000 copies produced
Disseminated by the AIDS
Consortium, AIDS Legal Network,
SWEAT and Sisonke

Human Rights and Access to Justice Technical Task Team

At a meeting on 29 April 2009 the TTT resolved the following in relation to
the decriminalisation of sex work:

That the TTT is not to duplicate the work of the SANAC Women's sector Task Team
on the decriminalisation of sex work and should work with the WSTT in developing
the SANAC discussion document and programme of action on the
decriminalisation of sex work.
The discussion document and programme of action will present:

the view of SANAC towards the decriminalisation of sex work;

the steps that SANAC must take to enact decriminalisation;

how SANAC is to implement the provisions of the NSP that relate to sex work

~ SANACT—=

The TTT resolved to continue to pressure the Minister of Justice and tl
SALRC to release discussion paper 10The SALRC's recommendations
regarding Adult Prostitution)
The TTT agreed that there is no use developing a programme of action for
SANAC until it is clear what recommendations the SALRC have made;
It was agreed that the TTT cochairperson will make a personal call to the
acting chair of the SALRC (Judge Yvonne Mokgoro) to ask call for the release
of the discussion paper;
If that fails, the TTT will call on the Chairperson and Deputy Chairperson of
SANAC to write to Minister and the SALRC instructing its release
In preparatlon for the discussion document, the TTT agreed that:
Anneke Meerkotter will prepare a summary of the Cape Town Judgement (the
SWEAT case)

The TTT will consider existing legislation in preparation for the TTT meeting in
June 2009:
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SANACTPIC

Programme Implementation Committee (PIC) decisions of meeting held on
the 20" of March 2009:

L&HR sector was mandated to draft a response on behalf of SANAC to the
SALRC discussion paper upon its release

L&HR is to monitor implementation of the provisions of the NSP in relation

to sex work-specific programmes

DoH committed to implementing the commitment made in the 2007 -2008
South African UNGASS report to conduct a national survey of sex workers.
Research sector tasked with designing and implementing specific research
into the barriers that sex workers as a mobile and/or vulnerable group face to
protect themselves against exploitation, ilkhealth and harm.

Human Rights and Access to Justice TTT is to develop a discussion document
and programme of action on decriminalisation for SANAC

The individual representing sex workers on the PIC is to participate with the
TTT in developing the programme

This draft SANAC strategy on how it will implement the provisions of the
NSP relating to the decriminalisation of sex work will then be presented to
SANAC for discussion and adoption.

Human Rights
& Legal
Sector

Presentation to the Rights & Legal Sector on 31 October 2008
(Braamfontein).

The Sector decided to take up the issue of decriminalisation of sex
work within SANAC and to put pressure on the South African Law
Reform Commission (SALRC) to release the Discussion Paper on
O! ADi O 0071 OOEOOOEI T o

4 Dec 2008: Mark Heywood wrote a letter on behalf of the SANAC
Law and Human Rights Working Group to the Minister of Justice and
Constitutional Development urging him to release the Discussion
Paper (4th of December 2008

a LG Aa ve LX S
that in accordance with the
revised timeframes... it is the
Commission's intention to
publish the Discussion Paper ...
Ay GKS FANRG |l dzf

I

SANAC"inordinate delay"
This project was Frioritized in
2004 at Ministerial level, to a
lower priority for the
Commission. The researcher
was reassigned to work on the
~ Sexual Offences Amendment]
- o x Act.
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Human Rights
& Legal
Sector

When this deadline passed, Mark Heywood wrote to the Minister on

the 15th of April urging the SALRC to finalise the Discussion Paper,

while requesting guidance on how SANAC could engage the SALRC
outside the Discussion Paper processes.

Civil society petition through the HST 60% mailing list initiated

SANAC Progressr

When this deadline passed, Mark Heywood wrote to the Minister on

the 15th of April urging the SALRC to finalise the Discussion Paper,

while requesting guidance on how SANAC could engage the SALRC
outside the Discussion Paper processes.

Civil society petition through the HST 60% mailing list initiated

1997: Investigation into
adult prostitution had as
its starting point the
investigation originally
AT OEOI AA 03
" U

AT A 1 CAEIT

2002 = Jordan vs State
(CC) judgment given

ad the
investigation was renamed
O3 A@OAT 1/

=

2002 = Adult Prostitution
Issue Paper released

Input from public

Sept 1999:1 Discussion =
substantive

e
contained a draft Sexual
Offences Bill

4" Document =
Pornography

SALRC prepares report &
submits to Minister of
Justice and Constitutional
Development

Dec 2001: 2 Discussion =
process and procedures

39 document = Adult
Prostitution

0) 6 OAi AET O
of the Minister to
implement the
#I 1T ECOE]
OAAI i1 AT AAQ
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=
- What is in the SALRC Discussion Paper

The Commission (May 2009) gives 4 options on law
and sex work:

1. Totally criminalise all aspects of sex work as criminal
offences;

2. Partially criminalise aspects of sex work as criminal
offences;

3. Legalise sex work within certain narrowly regulated
conditions;

4. Non-criminalise (or decriminalise) sex work which
will involve the removal of laws that criminalise sex
work

S — //

- SANAC responses to Discussion Paper
July 2009:

Human Rights & Justice TTT writes letter to Law

Commission supporting submissions that advocate for the
decriminalisation of sex work

71T AT80 OAAOI O AT AT OOAO OOAI
decriminalisation on the basis of public health arguments
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